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Summary

[n adopting open video svstem (“OVS™) regulations, the Commission should recognize
that 1t is venturing upon uncharied territory, for no actual OVS operations have even been
proposed. The Commission. tl erefore. should take an initial cut at OVS regulations, but be
prepared to make further chang cs as experience with actual systems dictates. In developing OVS
regulations. however, the Com nission should keep in mind Congress’ recognition that the
regulatory environment goverr ing cable carriage of broadcast signals should be replicated as far
as possible on open video syst. ms.

NAB agrees with the ( ymmission that stations carried by an OVS operator under must
carry should not count toward: the operator’s program selection “cap.” Stations carried under
retransmission consent agreem ents should be treated the same way.

The Commission shou' 1 adopt technical standards for OVS to ensure compatibility with
consumer equipment and to ax »id interference. OVS operators should be required to use
technical standards for carriag - of video signals consistent with the standards developed for
broadcast advanced television

OVS operators should »e required to provide notice to local broadcasters at least 60 days
before service begins.

NAB supports the use »f channel sharing arrangements. As the Commission proposed,
however, OVS operators shouid only be allowed to offer programs on shared channels with the

consent of stations or other pr »gram suppliers.
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The Act applies the Corimission’s program exclusivity rules to open video systems. The
OVS operator should be the pa: tv to whom broadcasters send exclusivity requests and should be
responsible for ensuring compl ance by all programmers on its system.

OVS operators should | ¢ required to make sure that all must carry signals are provided to
all system subscribers. If an or-en video system serves subscribers in more than one television
market. it should be required tc either provide the appropriate local stations to different groups of
subscribers or else to carry the must carry signals from each of the television markets the system
serves. Similarly, OVS operat s who choose to use only one signal processing point should be
responsible for obtaining the s gnals from the local stations in each television market they serve.
The OVS rules should recogni 7¢ that each programmer on an open video system that carries a
broadcast signal will need that station’s consent. Broadcasters should be able to grant
retransmission consent to one srogrammer and not to another on a system.

The Commission shou d require OVS operators whose systems permit the selection of
channels to follow the channe positioning regulations imposed under must carry. For systems
that use menus or other mean: to select programming, broadcast stations on the system should be

prominently identified in the "irst menu or other program selection offered to consumers.
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The National Associati »n of Broadcasters (“NAB”)l submits these comments in response
to the Commission’s Report a «d Order and Notice of Proposed Rulemaking (hereinafter referred
to as the Notice) in this procee hng.2 The Notice begins the process of implementing section 302
of the Telecommunications A« 1 of 1996, which provides telephone companies and others with a
new option for providing vide - services within their service areas to replace the “video dialtone™
regime developed by the Com nission.

The Commission is dir :cted under the Act to adopt regulations governing open video

systems (“OVS”) within six n onths after the date of enactment. The Commission must

NAB is an incorporate 1 association of broadcast stations and networks. NAB serves and
represents the Americen broadcasting industry.

. FCC 96-99 (rel. Marcl 11. 1996)
| Pub. L. No. 104-104. 10 Stat. 56 (1996).
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recognize. however, that no ac ual open video systems have been proposed and, to a great extent,
such systems are at this point 1ore a regulatory construct than an operating communications
enterprise. Thus, while the Cc mmission must and should take a “first cut” at establishing the
regulatory regime that will go* ern open video systems and its certification process, it must also
recognize that it is impossible o foresee all of the issues that may arise from specific OVS
proposals or how those issues night best be resolved. Whatever action the Commission takes in
this proceeding, therefore, it st ould view the rules it adopts as the beginning, and not the end, of
the regulatory process. The C mmission should keep this docket open and revise its OVS rules
as experience -— both with req iests for certification of specific systems and operation of actual
open video systems — may w: rrant.

In applying to open vid ‘o systems regulations that were developed to govern carriage of
broadcast signals by cable syst:'ms. the Commission should endeavor to provide broadcast
stations with the same options ind carriage rights as they have on cable systems to the maximum
extent that OVS technology pe mits. Thus, if an open video system does not use traditional
channel positions as the metho. for its subscribers to choose among the available program
options. it should be required 1t the program selection system it adopts to provide a similarly
prominent placement for local clevision stations as cable systems are required to under the must
carry rules. In establishing the 1)VS option, Congress intended to provide telephone companies
with substantial regulatory flex bility while. at the same time. recognizing that an open video
system would have much the sime “gatekeeper” function of a cable system. Therefore, Congress
determined that they must be rc pulated to ensure that local television stations can continue to

provide quality programming t. subscribers and non-subscribers alike.



The Impact on Open Video Systems of Carrying Local Television Stations

The Commission seeks :omment (Notice § 19) on the effect of carriage of local broadcast
television signals on the calcul: tion of the number of channels that the OVS provider may
occupy. The Commission tent:tively concludes that carriage of must carry stations should not be
counted towards the one-third -t channel capacity for which the OVS operator may select
programming. NAB agrees th: 1 signals carried pursuant to an OVS operator’s must carry
obligations should not be coun ed towards its channel capacity “cap.” The Commission correctly
observes that the open video s* stem operator could not be said to have “selected” these signals
since they are carried at the so' choice of the broadcaster.

In addition, the goal o1 the must carry regulations — access to local broadcast stations by
all subscribers to cable system - and similar multichannel video programming providers —
supports excluding must carry signals from the calculation of the signals attributed to the OVS
operator. Including must carr signals could create a disincentive to their carriage since the
operator’s ability to carry othe ~. perhaps more directly remunerative, programs would be
reduced. Excluding must carr . signals from the operator’s capacity calculations would remove
any such incentives to avoid ¢ urrying local television signais.

Similarly, signals of | cal television stations that are carried by the operator pursuant to
retransmission consent agreer ients should also not count against the operator’s program selection
limit. Signals of local comm: rcial television stations carried by a cable system under retrans-

.. . .. 4 . e
mission consent count towarc s the system’s must carry obligations.” In the same fashion, if a

See Implementation o the Cable Television Act of 1992: Broadcast Signal Carriage
Issues, 8 FCC Red. 29165. 3003 (1993): S. REP. No. 92, 102d Cong., 1st Sess. 37-38
(1991).



4.

station chooses to negotiate fo carriage with an OVS provider, its signal should have the same
regulatory treatment as a local signal carried under must carry. Doing so will leave OVS
operators with sufficient capac tv to provide enough other types of signals to be competitive with
cable systems and other multic hannel video programmers while again ensuring that operators do
not have a reason to avoid carring local television signals.

Technical Issues

In paragraph 23 of the Votice, the Commission asks for comments on whether it should
specify technical standards for spen video systems. Just as with cable systems, if open video
systems are to develop as an e fective distribution channel for a wide variety of video
programming. the Commissior must ensure that such systems follow common technical
standards to ensure access to ti ¢ system by different types of programmers and compatibility
with consumer equipment and Hther distribution technologies. Three broad areas for design of a
successtul open video system . re: the rules for digitizing the audio and video (compression
techniques): the arrangement « " the digital information for sending it (transport stream); and the
“last mile™ physical transporta:ion of the signal to the service location (modulated or base-band).

In the current analog w irld, it should be clear that the video signal presented to all
display devices must be NTSC compliant. To do otherwise would ignore the huge base of
installed television sets. Any - ystems that do not deliver a NTSC modulation format signal to
the home would require a con 2rter box (unless it is NTSC at baseband video and baseband
audio). This box would conve t open video system-delivered programs to analog format for

viewing on analog sets.
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In the future digital wo: Id the situation will be much the same, in that the display devices
must be able to build a picture rom the information sent. [n order to do this they must be
programmed with standard rul¢ s for reconstructing a picture and audio. Proprietary compression
systems would defeat universa access to program information by the consumer and restrict video
programming providers” abilit' to use the delivery system.

Similarly, the bits need to be organized in a prescribed manner in order to be sent over
communications networks. Tl receiving device needs to be able to reconstruct this ‘payload’ of
bits. Without a common techn cal standard, open video systems would evolve with a variety of
non-standard ways of compres .ing and packetizing the digital information that makes up the
picture and sound and perhaps 10on-standard transmission methods for delivery to consumers
homes. Sets conforming to the new digital ATV over-the-air standard would not be able to
decode this non-standard digit::l information, thereby requiring additional provider-specific
hardware (set-top boxes) to rec cive video programming.i

The impact of using di'terent standards is clear. Each “open” video system provider
using a non-standard method v ould be required to provide all the equipment in the path to the
output devices, and if sufficiertly divergent from the standard, might have to supply the display
device and audio decoders as \ ¢ll. This approach is the exact opposite of the non-discriminatory
access which is made possible through technical standards. Further, there is no need to develop

new standards for compressior and transport of video information for OVS. The multi-industry

Recording and playback of programs from a digital VCR also becomes a convoluted
technical proposition and a sure source of consumer confusion and significant expense
when different technic il standards are used by the broadcast and other media. The lack
of such a standard would be a de facto inhibitor to open access.
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eight-plus year effort to develo + a digital advanced television system has resulted in the standard
that should be employed for O* 'S as well as all other digital video delivery systems.® In the
transition period, conversion o digital signals into analog format will be needed, but it would be
short sighted to also have to cowvert digital signals for digitally capable decoding and display
devices.

Physical transportation issue-

As discussed in broadc.isters’ comments in the Commission’s Advanced Television
proceeding. it is essential that 1e Commission maintain its longstanding recognition of the
importance of a universal stancard for video systems‘7 This value is no less important in open
video systems. A common standard should apply to all signals on open video systems, and that
standard should be the broadc: st standard. Since baseband digital delivery systems do not have a
modulation subsystem, the m¢ {ulation portion of the standard is not applicable to such delivery
vehicles. However, the transp rt stream and compression standards are very relevant and should
comply with ATSC A/53. All non-baseband open video systems should be required to use the
ATSC A/53 modulation scher ¢ unless the target medium cannot technically function with this

modulation format.

See United States Adv inced Television System Committee, Digital Television Standard.
Document A/53 (Sept 16, 1995). This standard is also fully compliant with the
international MPEG-2 standard documented by the Organization for International
Standards (ISO).

(‘omments of the Natinal Association of Broadcasters, MM Dkt. No. 87-268 (filed Nov.
20.1995) at 8-10; Broadcasters’ Reply to Comments on the Fourth Notice of Proposed
Rulemaking, MM Dk: 87-268 (filed Jan. 22. 1996) at 19-21. Rather than rearguing the
same points, NAB hei :by incorporates those comments by reference into these comments
and urges the Commi: sion to require OVS operators to construct systems fully
compatible with the b-oadcast digital television standard.



Interference

The premises equipmer t used for OVS reception has the potential to interfere with radio
and television broadcast servic -s. This interference can be directly on the broadcast frequency.
or on other frequency bands us:d in receivers. The FCC TV interface device standards should
thus be applied to the open acc 'ss devices in customer premises. To the degree such devices
perform the same function as « I'V receiver, the requirements for those devices should be
applied. Generally, the interfe ence requirements that exist for any current service or device
should be applied. In addition we believe that the Part |5 computing device permitted emission
levels (that many of these devi ‘es must meet as a minimum) may not be adequate for
interference protection. As a ¢ ven emitter (such as the set-top box) is brought closer to a
receiving device, the signal fie d strength to that receiver rises. Some set-top/back boxes will
only be separated from receive s by a few inches. In this situation, stray signals that meet Part 15
Class B limits can be expected to be seen on the television receiver due to the effectively higher
field strength.x Open video sy «tem providers have no rational for being granted any special
status. and must be required tc¢ correct any interference they cause to licensed services.

We urge the Commissi in to require that all open video systems use or be fully
compatible with both analog a 1d digital standards for television transmission. If this proves

unfeasible for the complete op 'n video system standard. the maximum amount of commonality

For direct pickup of signals by the display or signal processing device, the non-interfering
level i1s a function of the degree of susceptibility in the display device as well as the field
strength. Until the nea- field is reached, the ratio of the distance closer than 3 meters can
be used to predict the « ffective increase in the signal strength over Class B levels. In the
near field, the direct cc upling into the receiver and its impact is a function of the field
maximums and locatic ns. but can be much worse in some cases.
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between open video systems a:id broadcast standards should be sought, including modulation
schemes. but especially packet zing structure and compression protocols, which are critical to
open non-discriminatory acces . In addition, the Commission should require, regardless of any
technical choices that OVS op rators are permitted to make, that open video systems be capable
of, and required to, carry all p« rtions of both analog and digital broadcast signals. The technical
choices of an OVS operator sk uld not be allowed to determine what broadcast services
subscribers can receive.

Notification

In Paragraph 14 of the Votice, the Commission seeks comment on the procedure —
including the scope and form - that an OVS operator should follow in notifying video
programming providers that it mtends to establish an open video service. This issue is extremely
important, because without pr.per notification video programmers would have little opportunity
to discover that a system is in »peration. And it is unique, in that the Commission has no similar
notice requirements in other s rvices.

The length of the notif cation period is especially crucial. There must be sufficient time
for a video programmer to ser ¢ notice on the OVS operator that it desires carriage and to
negotiate terms and condition: m“carriage“g The most relevant current rule is 47 C.F.R. § 76.58
which requires cable operator: to notify broadcasters at least 30 days before deleting them from

carriage or repositioning their :hannel.

As the Commission has noted, OVS operators appear to have some latitude in providing
carriage among variou- video programmers. NAB agrees with the Commission’s
proposal in paragraph 34 that OVS operators should be required to make carriage
contracts publicly ava:iable, as a means for the Commission and video programmers to
determine whether the OVS operator is discriminating unjustly among programmers.
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NAB believes that, bec:use carriage negotiations may take longer, the Commission
should require OVS operators 1) give programmers at least 60 days notice before commencement
of service. In addition to whati ver general notice requirements the Commission adopts to permit
unaffiliated programmers to ok ain capacity on an open video system, OVS operators should be
required to give written notice o© each television station in the markets in which they will operate
to permit them time to elect be ween must carrv and retransmission consent and, if needed, to
negotiate retransmission conse \t agreements. To the extent that other program providers have
made arrangements to be carric . on an open video system. the identity of those other
programmers should be specifid in the notice to broadcasters.

Channel Sharing

The Commission also - ceks comment (Notice Y 35-41) on various aspects of channel
sharing arrangements among + «deo programmers, as a means of making the most efficient use of
channel capacity. NAB favor: the use of channel sharing arrangements among programmers.”)
Some stations may bargain wi h numerous programmers for carriage or, as described below, may
elect for must carry on the OV s system. Through shared analog channels, subscribers to a
programmer’s service could st 1l be able to receive such stations on an analog channel, possibly
at the same channel position a the station’s over-the-air signal. Channel sharing could thus
make OVS more attractive to .ubscribers.

At paragraph 37 of the Norice. the Commission concludes that it should not require —

only permit — OVS operator: to participate in the administration of shared channels. The

W Channel sharing shoul | be a part of the retransmission consent bargain, and not

something generally v ithin the control of OVS operators.
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Commission would allow an (3 VS operator choosing not to administer the shared channels to
select another entity to do so. "~ AB believes that the OVS operator is the best entity to
administer channel sharing arrengements. Once retransmission consent has been obtained,
channel sharing becomes large v a technical issue. As overlord of the system, the OVS operator
could most easily accommodat  video programmers who wish to share a channel that is already
part of another programmer s » :rvice. The second programmer would merely be required to
notity the OVS operator and si ow proof of retransmission consent. The operator could then

. - . . 1
include that channel as part of he programmer’s service

Application of the Network Non-Duplication, Syndicated Exclusivity and
Sports Exclusivity Rules

Section 653(b)(1 XD) ¢ the Communications Act requires the Commission to apply its
rules protecting broadcasters™ nterests in exclusive rights to programming to open video
systems. Without these provis ons, OVS operators — particularly those which extend over large
geographic areas encompassin : several television markets — - could carry distant signals into
local markets. thus destroying ‘he value of exclusive rights to programming for which broad-
casters have bargained. The rc quirement that these rules apply to OVS is another reflection of
Congress” determination that « pen video systems provide the same type of protection for local
television stations as do cable -ystems.

The Notice (1 46) asks several questions about applying these rules to OVS. First, the
Commission asks how these r iles should be applied to open video systems that provide service

across scveral (perhaps many community units. The Commission must require open video

H In order to reduce sub-criber confusion. the shared channel should be an integrated part of

the programmer’s pac'.age.
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systems to comply with the exclusivity rules as they are written. This means that, in designing
systems. OVS operators must j rovide means by which certain programs will be delivered to
homes in particular locations. . nd other programs sent to homes in other areas. Thus, open video
systems should be designed to ‘nable the operator to comply with the exclusivity rules. If an
open video system provides se vice across community unit lines (or across other geographic
limits on exclusivity). the oper itor must ensure that programs for which local stations have
exclusive rights are not deliver d to homes within the stations’ protected areas.

Related to this issue is he Commission’s second question — which entity should be
responsible for compliance witn the exclusivity rules? The OVS operator should be the party
responsible for complying witl the exclusivity rules. Providers of video programming on an
open video system may chang: and their programming selections may also vary, both without
any notice to local broadcaster . Stations may. therefore. have no knowledge of who is the entity
carrying a particular program 11 violation of the rules. Requiring stations to provide notices to
each provider of video prograriming on an open video system would create substantial burdens
on them to determine who is p oviding programming on a particular system at any given time,
and would result in stations ha ving to file numerous and duplicative notices with each provider.

Placing the responsibil tv of compliance on the OVS operator would permit stations to
file only one notice for an enti e system. The operator will know all of the entities that provide
programming over the system and can efficiently and easily notify all programmers of
broadcaster requests for exclu -ivity. Further. unaffiliated program suppliers may not hold
licenses or be otherwise readi v subject to Commission sanctions for violation of the rules, while
OVS operators will be fully sibject to Commission regulation. Operators could include a

standard contractual provisior with all unaffiliated program suppliers requiring them to comply
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with the exclusivity rules and v ith any requests for exclusivity from local stations that the

.2
operator receives.

The Application of Must Carry and Retransmission Consent to Open Video
Systems

The regulatory core of 11e relationship between broadcasters and cable systems are the
twin requirements of must carr  and retransmission consent created by the Cable Act of 1992.
471 .5.C. §§ 325(b), 614-15. ection 653(c)(2)(A) requires the Commission to extend the same
requirements to open video sy«iems, imposing obligations that “are no greater or lesser” than
those imposed on cable systen: .. Although the specific application of the must carry and
retransmission consent rules m v have to vary tor particular open video systems, the
Commuission should seek to m:nimize those differences and provide in the OVS environment the
same carriage rights as broadc. sters have on cable systems.

The Commission (Not; ¢ 9 59) notes that there may be multiple independent
programmers on an open vide: system and asks whether the must carry requirement that local
signals be provided to all subs ribers should be carried into the OVS context. When Congress
adopted must carry, it explicit'v concluded that ensuring the universal availability of local signals
was sufficiently important to 1 :quire that all cable subscribers receive must carry signals,
regardless of whether some su»scribers might have elected to purchase program packages
without some or all of those s unals. The same principle should apply to operators of cable

systems and they should mak: sure that all must carry signals reach every subscriber on their

in these circumstance:  the Commission would not expect to impose sanctions on an
OVS operator for viol itions of the exclusivity rules by an unaffiliated program supplier if
the operator provided »roper notices to the program supplier and took prompt steps to
stop the distribution ¢ the infringing program once it was notified of the violation.
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systems. The Notice suggests t1at one way to achieve this would be a requirement that all
subscribers be required to purclase a basic package of programs akin to the basic “tier” on cable
systems. Whether the OVS op: rator requires all subscribers to take a minimum package of
programs. or instead requires u iaffiliated program suppliers to include must carry channels in
their program packages, or cho »ses some other means of complying with the rules, need not be
specified by the Commission ¢ 1ce it specifies that the operator must ensure distribution to all
system subscribers.

Paragraph 60 of the No ice asks how the must carry obligations of open video systems
that serve communities in mor than one television market should be defined. The Commission
addressed this issue when it ad ypted must carry rules for cable systems. Implementation of the
Cable Television Act of 1992 3roadcast Signal Carriage Issues, 8 FCC Red. 2965, 2975-76
(1993). It then held that if a ¢: ble system serves communities in two or more television markets,
it may not meet its must carry Hbligations by carrying only the television signals from one of
those markets. Instead, it may provide to each market only the must carry signals associated with
that market if the system has 1 1 technical capability to carry different signals to different areas.
If not, it must carry all must ¢ irry signals, even if some would largely duplicate each other. The
same rule should apply to ope 1 video systems: if they provide service across several television
markets. they must arrange to nrovide at least the appropriate signals to each community.,
whether by switching among .everal signals or carrying additional must carry signals.

Another issue that ma arise with open video systems concerns the availability of
broadcast signals to open video systems that may cover large geographic areas. If such systems
employ multiple receive ante nas or “headends,” the principles that the Commission developed

to govern signal strength clar ns raised by cable systems should apply. If an OVS operator
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instead chooses to use only one receive antenna far removed from the broadcast stations serving
the system’s subscribers. the orcrator should not be permitted to use the design of its system as a
reason for avoiding must carry sbligations. Systems so designed should be required to make
arrangements to obtain the sigr ils from each television station in the markets they serve.
Further. must carry stations tha provide signals of adequate strength to cable systems in their
market should not be required » absorb extraordinary costs to provide their signals to distant
signal processing locations of « pen video systems.

It is very likely that eve rv open video system will be have channel capacity far larger than
most cable systems have today because it would make little economic sense to invest in
technology of limited capabilit v Indeed, because open video systems will probably employ
digital technology. their effect ve channel capacity is likely to be far greater than any present
cable system."’ Most cable sy -tems have sufficient capacity that all qualified local stations can
be carried within the capacity cap” specified in section 614(b)(1) of the Act. Since the number
of aperating television station- is not likely to substantially increase, there is little need for the
Commission to develop rules  calculate the number of must carry signals that open video
systems must provide. Shoulc an open video system be proposed that could not accommodate
all must carry signals. the Cor ymission could then specify any applicable minimum carriage

. 14
requircments.

See Broadcasters’ Coriments on the Fourth Notice of Proposed Rulemaking, MM Dkt.
No. 87-268 (filed Nov 20, 1995), at 33 n.39 (one standard six MHz digital cable channel
can carry at least eigh NTSC or two HDTV broadcast channels).

The Commission asks how it should apply must carry obligations if (1) systems are
constructed that provi fe only one signal at a time to the home, providing all switching at
a central office. or (21 systems are proposed that are incapable of carrying video
programming in real ' me. There should be no difficulty for systems that provide only
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[n developing carriage 1 1les for open video systems, the Commission should also provide
for carriage ot digital Advance: Television signals of local broadcasters. Section 614(b)(4)(B)
of the Act requires the Commission to modify its carriage rules to ensure of digital broadcast
signals. During the transition - om NTSC to digital television, open video systems that have the
capability to carry digital signa s should. like cable systems, be obliged to carry both the analog
and digital signals of local stati ns.

As the Commission rec »gnized in implementing the Cable Act, the requirement of
obtaining retransmission conse 1t fully applies to entities providing video programming over
telephone company facilities. / nplementation of the Cable Television Act of 1992 Broadcast
Signal Carriage Issues. 8 FCC Red. 2965, 2996-98 (1993). Thus, any program supplier on an
open video system, including t ¢ operator and any unaffiliated programmer, must have the
consent of any broadcast static 1 before they can retransmit its signal. The Commission must
provide in its open video syste n rules means by which local broadcasters can elect between must
carry and retransmission consc it on open video systems. At a minimum, those rules should

require that system operators yrovide notice to local stations.

one channel at a time t+ the home to comply with the must carry rules since each required
signal can be made available at the central switch. The requirement is that all qualified
local signals be made « vailable to subscribers, not necessarily that all be provided
simultaneously. It is therefore appropriate for the Commission to presume (Notice § 18)
that the capacity of such systems is unlimited and such systems should not be permitted
to argue that they lack -apacity to meet their signal carriage obligations. It does not
appear likely that an operator would construct a system that could not carry programming
on a real time basis sirue that would exclude carriage of most cable programming as well
as broadcast channels. Section 614(b)(4)(A). of course, requires that systems provide the
same quality of carriag ¢ for local broadcast stations that they provide for any cable
programming. This m 1y also be an area where development of specitic rules should
await examination ot : 1 actual system proposal.
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‘The Commission shoulc make clear that stations may grant retransmission consent to one
programmer on an open video - vstem and deny such consent to others. Further, the provision in
section 325(b)3)(B) of the Act that requires broadcasters to make a common election for all
cable systems that serve the sar ¢ geographic area applies by its terms only to cable systems. By
definition. open video systems ire not cable systems. Therefore, broadcast stations should be
free to make different elections between must carry and retransmission consent on cable systems

and open video systems, even : " they serve the same areas.
Navigation

Nondiscriminatory navi 2ation through an open video system is essential in ensuring that
OVS is truly “open.” Subscribx rs must be able to quickly and easily access programming provided
by video programmers other thi n the OVS operator’s affiliate. Otherwise, the affiliate would have
an unfair advantage over unaffi 1ated programmers.

The Act requires the ('« mmission to apply to OVS the channel positioning rules found in
Section 614(b)(6). This should be easily accomplished in those systems that use analog-style
channels. as a station could be issigned to the OVS channel corresponding to its over-the-air
channel (or a better channel. if he station and the system operator agree). Channel positioning on
systems that are menu-driven i more problematic, however. There may be no “channels,” and
therefore menu placement becc mes essential to subscriber identification of and access to local
broadcast signals.

NAB urges the Commssion to adopt regulations to prevent OVS operators from impeding
consumer access to local broac cast signals through such means as discriminatory menu placement

and software manipulation. Specifically. the OVS operator should be required:
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I. To display clearly and prominently at the beginning of the program guide or menu of
program offerings the 1d.'ntity of any signal or any television broadcast station that is
carried by the OVS oper ttor.

2. To ensure that viewer - are able to access the signal of any television broadcast station
that is carried by the OV S operator without first viewing a program guide or menu
reflecting non-broadcast program offerings.

3. To ensure that video | rogramming providers are able to transmit suitable and unique
identification of their pr- gramming services to subscribers without change or alteration.

4. To ensure that the las: viewed channel/programming services prior to a consumer’s

turning off the TV set/rc ceiver will be the first viewed channel/programming service when a

consumer reinitiates vie ving.

These requirements will help ensure that OVS subscribers have ready access to the local
over-the-air broadcasters who a ¢ licensed to serve them, while also ensuring that OVS operators do

not discriminate against broadc isters and other video programmers in favor of the OVS operators’

affiliated programmers. NAB  rges the Commission to adopt these requirements.
Other Issues

Paragraphs 67-70 of the Notice request comment on the information that the Commission
should require OVS operators 1 + provide in seeking certification. Before approving a request for
certification from an OVS oper itor, the Commission should require the operator to certify that it
will be in full compliance with ‘he must carry and program exclusivity rules.

The Notice (9 71-72) « 1s0 requests comment on ways to resolve disputes concerning the
operation of open video systen s. In addition to the remedies that the Commission provides, it
should make clear that broadc: +t stations and other parties remain entitled to seek both other
remedies provided under the ( ymmunications Act and any other remedy provided by state or

federal law.
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Conclusion

The Telecommunication - Act provided the Commission with only a few months in which
to develop rules governing an e tirely new type of video programming distributor. In this
proceeding, the Commission sheuld adopt the rules necessary to begin OVS service and should
make clear the principles that it vill apply in examining OVS applications. Among those principles
1s Congress’ recognition of the | reeminent place of local over-the-air broadcasting in our
communications system. The ( ymmission should carefully examine the operation of OVS systems
and make any needed adjustmer ts in its rules that experience shows are needed.
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